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EDITORIAL NOTES. 





THE United States Supreme Court has decided that the so-called 
Civil Rights act of March 1, 1875, was not authorized by the thir- 
teenth and fourteenth amendments to the Constitution. An abstract 
of the decision will be found on another page. Theseamendments 
secured to the negroes of this country equal political rights with all 
other citizens. This act attempted to give them equal social rights 
with all other persons. The difficulty was that all other persons 
had not equal social rights. Political equality was one of the fun- 
damental principles of our theory of government, but social equal- 
ity was not. It may have been one of the tendencies of our insti- 
tions, but it was not one of their principles. Attempts to regulate 
social affairs by law have been made by many governments and 
have generally failed. Affairs of this kind are governed by laws 
of their own which usually prove superior to acts of legislatures. 
This decision of the Supreme Court therefore will not make a seri- 
ous difference in the position or prospects of the colored people of 
this country. The colored people will make their own position and 
when prejudices have died out, they will attain whatever social po- 
sition they are qualified to fill. The court decides that the four- 
teenth amendment is only prohibitory upon the States and that in 
giving Congress power to enforce the prohibition, it was not inten- 
ded to give Congress power to provide due process of law for the 
protection of life, liberty and property, but only to provide redress 
against state laws which were contrary to the prohibition. The 
court held also that the thirteenth amendment related to slavery, and 
that it is no badge of servitude to deny to any one equal accom- 
modations in theatres and railroad cars and, therefore, that an act 
directed against this was not supported by the amendment. It may 
be comforting to the framers of the act to know that while the 
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court has set aside the act itself so far, at least, as it applies to the 
state governments, it has not questioned the great principles de- 
clared in the preamble, and the preamble will remain asa not un- 
constitutional, but very ungrammatical declaration of undisputed 
principles. We quote it for the benefit of the Legislature : 

‘* Whereas, it is essential to just government we recognize the 
equality of all men before the law, and hold that it is the duty of 
government in its dealing with the people to mete out equal and 
exact justice to all, of whatever race, coior, or persuasion, relig- 
ious, or political: and it being the appropriate object of legislation 
to enact great fundamental principles into law: Therefore,”’ etc. 

The italics are our own; we are in doubt whether the words or 
political, refer to nativity, race and color as well as to persuasion. 





Tue Lord Chief Justice in his otherwise admirable address 
before the State Bar Association in New York made fun of the 
just pride of New Jersey in her complete collection of the old 
forms of the common law. He said: 

‘*Tt is a comfort to think that those subtleties, if there was 
any merit in them, have not entirely been banished from the 
earth, and I am told that there is a State in this progressive 
Union in which they are, at this moment, as live as ever, and I 
venture upon this subject to make you a practical suggestion. 
You have lately procured, may I say most wisely, a great 
National Park, in which the beauties and glories of nature, and 
the stranger and eccentric forms which natural objects sometimes 
assume, may be preserved forever for the instruction and de- 
light of the citizens of this great republic. Could it not be ar- 
ranged, that under the sanction of the State, some corner in that 
one state should be preserved, as a kind of pleading park, in 
which the glories of the negative pregnant, absque hoc, replica- 
tion de injuria, rebutter and sur-rebutter, and all the other weird 
and fanciful creations of the pleader’s brain might be preserved for 
future ages to gratify the respectful curiosities of your descend- 
ants, and that our good old English judges, if ever they re-visit 
the glimpses of the moon, might have some place where their 
weary souls might rest—some place where they might still find 
the form preferred to the substance, the statement to the thing 
stated.”’ 

We should have made no objection to this bit of pleasantry if 
it had been delivered any where but in New York, but we dread 
its effect upon the lawyers of New York, who are already over- 
proud of their code and are inclined to look with pity upon a 
Jersey lawyer and his old fashioned legal machinery. 

We think it is high time that we adopted new and more 
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efficient machinery and we are not all willing to have New Jersey 
kept as a park or a museum for the preservation of the old forms 
while we act as the showmen; but we are not all sure that our 
old fashioned machinery, strange as it may be in appearance to 
those who do not know its history, is now, after the improvements 
we have already put upon it, simpler in its working than the 
brand new models which they have invented in some of the 
other states. Lord Coleridge himself added: ‘‘It is a comfort to 
know that slowly and in a wise and hestitating way you are 
gradually admitting into your system the changes we have lately 
made, as and when they satisfy the needs, the temper and the 
genius of your people.” 





THE DECISION of the Charicellor in Ackerman v. Halsey at the 
present term, relating to the liability of the officers and directors 
of the Mechanics’ Bank, only announced well settled principles of 
law and does not decide the case upon the merits. It merely over- 
rules a demurrer to a bill which alleged gross negligence and even 
fraud on the part of the directors, and holds that in such a case 
they are liable to the stockholders when the receiver has declined 
to bring a suit. The decision is reported in this number of the 
JOURNAL. 





THE DECISION of Vice Chancellor Bird in Dovell v. Hobart, 
Receiver, has been misunderstood. The New York Daily Register, 
judging the case from the repurts in the newspapers, comments 
upon it asa decision upon the liability of a surety ona teller’s 
bond. The Vice Chancellor’s conclusions are not very clear, and 
he does treat the case very much as if Mrs. Dovell had been the 
surety for the good conduct of her son as teller of the bank. 

The teller’s books were found to show large defalcations. The 
teller was confronted with this and required to make good the loss, 
He gave his mother’s deeds for several tracts of land. The bank 
failed six years afterwards and a receiver was appointed, who took 
possession of the lands. Mrs. Dovell files a bill against him, al- 
leging that the deeds were given as surety for such defalcations as 
her son should be found to have made, and that the defalcations 
were those of the cashier and not of the teller, and praying a re- 
conveyance of the property. 

The Vice Chancellor holds that since Mrs. Dovell was merely 
surety for ber son she was not responsible for the defalcations of 
the cashier, although they appeared in the books of her son, and 
that it was the duty of the bank to prove that the defalcations ap- 
pearing on the teller’s books were really his own and not those of 
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the cashier ; that the bank had the books and accounts, and that 
it was its duty to make the examination, and that the burden of 
proof was upon it. The Vice Chancellor assumes that the rights 
and duties of the receiver representing creditors were the same as. 
those of the bank itself. The fact that Dovell admittedly falsified 
the accounts for the purpose of enabling the cashier to make or to 
cover up his defalcations, was held to be merely a moral delin- 
quency for which Mrs. Dovell was not liable. 
The case is to be taken to the Court of Errors. 


THE ORIGIN AND NATURE OF CONSIDERATION IN THE 
LAW OF CONTRACT. 
NO. II. 

In the first part of this article we endeavored to show that under 
the Roman law the obligation of a contract arose at first out of the 
performance of some ceremonial, and not from the agreement of 
the parties nor from the giving of an equivalent or consideration, 
and that afterwards came the real contract in which there was 
some notion of a debt or obligation arising out of the receipt of 
some article in pursuance of an agreement; and that later still the 
pretors enforced a sort of equitable obligation arising out of the 
consent of the parties, without the formalities, provided that there 
was a causa or consideration. We said, also, that this causa 
was not the same as consideration in the English law, and was not 
the origin of it, although it is often confused with it, and that it 
wus necessary to turn to the history of the English law for the 
origin of consideration as it appears in that law; but we found 
that in the earliest form of English contract, the sealed instrument, 
and specialties of all kinds, the obligation arose out of the formal- 
ity of the execution, as in the early Roman law, and that a consid- 
eration was not necessary, so that the origin of consideration must. 
be sought in the history of the law of simple contracts. This we 
propose to examine now. 

The history of legal rights in the early English lawis the history 
of the forms of action. Down to the end of the fifteenth century 
the only actions upon contract were covenant, detinue and debt. 
Covenant related only to sealed instruments. Debt and detinue 
lay to recover a specific sum of money ora specific thing which 
had been delivered upon a promise that they should be returned. 
In both these cases it was the receipt of the money or the thing 
which gave binding force to the promise to return them, and the 
obligation might exist even without the promise. The promise 
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was not clothed in legal forms and had no validity of itself, but 
the receipt of the property with the promise, either express or im- 
plied, to return it or to bring its equivalent, created a debt or 
duty which was recognized at an early period in the English law 
and was enforced by the action of debt or detinue. 

This value received we now call the consideration for the prom- 
ise to pay thedebt. Originally, however, the promise was not the 
ground of theaction, and the word consideration was not thought of. 
The writ of debt merely required the defendant to render unto the 
plaintiff the money which he owed to and unjustly detained from 
him. The writ of detinue required him to render unto the plaintiff 
the goods and chattels which he unjustly detained. 

These actions were similar in principle to the real actions among 
the Romans. There was no technical contract, but when a spe- 
cific thing had been delivered in pursuance of an informal agree- 
ment, the law imposed the obligation to return the specific thing 
or its equivalent in accordance with the contract. The early Eng- 
lish writers derived their notions in regard to these actions from 
the Roman law. Glanville, Bracton and Fleta, in treating of the 
action of debt, all enumerate the real contracts of the Roman law 
and also the consensual contracts of sale and hiring, which, how- 
ever, they treat as executed and not as executory, so that they 
therefore fall within the classification of real contracts. 

From this account of the origin of the consideration for a debt 
it is easy to ascertain and limit its meaning. The liability was not 
to fulfill an express promise but to perform a duty, and the duty 
arose out of the value received with the understanding that the 
same thing, or an equivalent, should be returned. It was not of 
much importance whether an express promise had been made or 
not, but if it had it was enforced, because it was made in return 
for the value received. To constitute a consideration, therefore, 
for a contract of this kind, which is called a debt, it is required 
that the ‘‘thing given or done in exchange for the obligation as- 
sumed shall be given or done to or for the obligor directly,’’ (to 
quote from Prof. Langdell’s Summary in the Second Edition of 
his Select Cases on Contracts, page 1012;) ‘‘that it shall be received 
by the obligor as the full equivalent for the obligation assumed, 
and be in legal contemplation his sole motive for assuming the 
obligation. And lastly, that it shall be executed,” ¢. e. that it 
shall be actually given or dene, and not merely promised. And 
he adds: ‘‘ Unless there is a consideration which satisfies each of 
these requirements, debt (upon a simple contract) will not lie; 
and this is equivalent to saying that there is no binding obligation 
according to the ancient law.”’ For debt, and the cognate action of 
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detinue, it will be remembered, were anciently the only forms of 
action upon a contract not under seal, 

It is obvious that this form of action upon a debt, or a promise 
made upon a benefit actually received by the promisor himself, 
is not sufficient to enforce all the obligations which might be cre- 
ated by means of contracts. 

There must have been, for example, a contract of sale in which 
the seller refused to deliver, or a promise to pay for a benefit to be 
done to a third person, or a promise to do an act if the other par- 
ty would do something which would be of no benefit to any man, 
and yet would be a detriment to him who did it. In all these cases 
there is a promise which ought to be enforced, and yet there is no 
benefit conferred on the promisor so as to create a debt. 

The action of debt was not an adequate remedy for the breach 
of any such agreement. It was necessary therefore that there 
should be a new form of action to give force to such contracts as 
these. It seems incredible that one should not have been invent- 
ed without delay, but a new form of action in the English law 
is like a new creation. It was beyond the power of the courts. 
They could devise no new writs, and were slow to make use of 
those devised by the legislature. In the 13th year of Edward I. 
a statute permitted actions on the case to be brought, but it was 
not until the latter half of the fifteenth century that the courts 
took cognizance of an action on the case upon promises. In the 
action of asswmpsit, the courts first applied a legal remedy to 
the breach of a contract not under seal based upon a considera- 
tion which was nota debt and it was then therefore that such 
contracts first became legal obligations and that consideration in 
a new sense began to have a place in the law. 

Under the action on the case the courts had redressed injuries 
of various kinds, personal injuries that arose indirectly from 
violence or were caused by negligence, breach of duty on the part 
of innkeepers and common carriers and various forms of wrong 
that were analogous to those provided for by the ancient writ 
but were not expressly named. It was easy therefore to adjudge 
damages for the injury caused by the breach of a contract even 
though there were not a consideration sufficient to create a debt. 
The writ of debt being no longer necessary there was no necessity 
that an debt should exist and the reason for insisting on a con- 
sideration of any kind would seem to have ceased and the 
courts might have enforced any promise whatever. Damages 
arisingSfrom the breach of any promise might have been made 
the subject of an action and the doctrine of consideration would 
then have had a very much narrower scope in the English law. 
A promise deliberately made with the intention that it should be 
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relied on is now regarded as morally binding even though it be 
wholly gratuitious. A breach of such a promise brings disap- 
pointment and may cause serious damage. Such a promise 
is binding under the civil law and is not regarded as without 
consideration, but the English judges when they first began to 
entertain actions of asswmpsit adopted a different rule and a 
different rule is now firmly established in the English law. 
This rule is that no promise is binding without a consideration 
and that the consideration required is not merely a sufficient 
reason, but a benefit to the promisor or a detriment to the 
promisee given or suffered in exchange for the promise. It is the 
old idea of consideration for a debt applied with some modifica- 
tion to an express promise. It is not surprising that the old 
notion of consideration should have been carried on into the 
new form of contract. Legal notions are very persistent. Courts 
in those days at least, I need not speak of the present, were 
slow to suggest new ideas, and besides this it must be remembered 
as Prof. Langdell suggests in his Summary, ‘“‘that the action of 
assumpsit was a creature of a statute and was limited to cases 
which were analogous to cases for which a legal remedy was 
already provided ; that promises under seal and without consid- 
eration were not analogous to any contracts which had ever 
been enforced and that to have enforced such promises would 
have been to put parol contracts on the same footing with special- 
ties.” 

Prof. Langdell suggests the old consideration of a debt as the 
sole origin of the new consideration for asswmpsit and explains it 
in the words above quoted, but it seems to me that another source of 
the new meaning was a misunderstanding of the rule of the civil law 
thatan obligation without a cawsa is void, or that from a nudum 
pactum no action arises. It is true that the early English judges 
professed to have no regard for the civil law, but, in fact, a large 
body of the rules of the Roman law had been declared as the 
ancient principles of English law by Bracton, Glanville, Fleta 
and Britton ; and the civil law was preserved in England in the 
canon law. At all events the phrase ex nudo pacto non oritur 
actio was commonly used by the English judges in the seventeenth 
century, and was resorted to to explain the reason of the rule that 
no contract was valid without a consideration. And this is the 
explanation commonly given to-day. We know now quite well 
that the phrase in the Roman law had a very different meaning. 
The Roman lawyers spoke of two classes of agreements or pacta, 
the nuda and the vestita. The vestita were those that were in- 
vested with the proper ceremony and had become obligations. 
The nuda were mere promises without the technical forms and 
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were not obligations at all. Only if they were founded on a debt 
or consideration of that kind they became rea/ contracts and were 
enforced as such. Afterwards, when mere pacfa came to be en- 
forced in the Roman law, and a promise alone was regarded as 
binding for its own sake, then the law only required that the cawsa 
on which it was founded should be a reasonable inducement, and 
that it should not be a false cause or an unlawful cause. The 
Roman phrases, therefore, rightly interpreted, would not have led 
the English courts to require a consideration in the sense which 
they gave to the word. The phrases of the Roman law were 
certainly used at a later time and are used to-day to explain the 
reason and meaning of the English rule, and it seems likely that 
the same mistaken interpretation had something to do with the 
origin of the English rule. 

Whether the origin of the rule is due to one cause or to many, it 
is certain that the rule itself is tirmly established that no parol 
promise is valid unless it be given in exchange for some act or 
thing suffered, done or given by the promisee. If the promise is 
founded upon a debt, the consideration is the debt. This is the 
old consideration and is of itself the cause of action. If there is 
no debt and the promise is relied on as the cause of action and 
the only remedy is asswmpsit, there must still be a consideration, 
there must be if not a benefit to the promisor, at least some detri- 
ment to the promisee, which may be regarded as an equivalent to 
the promise, or else the law will consider the promise as gratuitous 
and refuse to lend its power to enforce it. This is the new consid- 
eration, the consideration necessary to support an action of asswmp- 
sit, and this is the consideration which alone gives rise to any 
question, and which is the subject of discussion in a large body of 
cases in the law. 

The old consideration is very easy to understand and the new is 
simple enough if its relation to the old and the distinctions be- 
tween them are kept clearly in mind, but a vast amount of unprofit- 
able discussion has been caused by confounding the two kinds of 
consideration and applying the principles that belong to one to 
cases which involved the other. 

If the action of asswmpsit had been confined to cases where 
the action of debt would not lie, there would have been no difficul- 
ty. But the action of asswmpsit having been once adopted, was 
found very convenient and was used indiscriminately to recover 
debts and to obtain damages for breach of contracts which did not 
create debts. The form of action was necessarily the same in both 
cases, in both the declaration must allege a consideration and a 
promise, so that the same word was applied to the past or executed 
consideration which gave rise to a debt and also to the present con- 
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sideration which supported an express promise, and in both cases 
alike the liability was alleged to have arisen out of the promise. 
Now asa matter of fact there are many cases of debt where there 
is in truth no promise at all either expressed or understood. In 
case of money paid by mistake, for example, or money had and re- 
ceived, there may be even an express refusal to pay, and yet the law 
imposes an obligation to pay themoney. To bring this within the 
form of the action of asswmpsit it was necessary to allege that the 
defendant being indebted for so much money had and received to 
the use of the plaintiff in consideration thereof, promised the plain- 
tiff to pay him the said sum of money, and so it came about that 
a past and executed transaction was alleged to be a consideration 
for an express promise. Now it is an essential element of a con- 
sideration of an express promise—a consideration, that is, of the 
new kind—that it shall be contemporaneous with the promise, for it 
must be given or suffered in exchange for the promise. Hence 
confusion was created between the two kinds of consideration and 
very naturally declarations were drawn alleging all sorts of past 
acts which did not create debts, and averring that in consideration 
thereof the defendant promised, endeavoring to support an express 
promise by something done before the promise was made and with- 
out relation to it and from which the law did not imply any such 
promise. 

From this confusion have arisen all the long discussions and all 
the bad law about moral consideration and executed consideration 
for express promises. 

The distinction therefore between the consideration for a debt 
and the consideration for a contract which does not create a debt 
must be clearly stated. 

A debt may be created either with or without a contract and if 
there is a contract it may be either expressed or understood, but, in 
either case, the liability arises from some benefit received by the 
defendant, or it may be some other person on his account, either 
at the time of the promise or before, and this benefit must be such 
that the law would imply the promise or create the liability 
whether the promise was made or not. The liability may 
be modified, either limited or enlarged, by an express prom- 
ise made at the time, but it must exist independently of 
the promise, and it cannot be affected in any way by a 
promise made afterwards. The promise may, indeed, be made in 
fact before the benefit is received, but until then it is merely an 
offer and only becomes a binding promise upon the receipt of the 
benefit. For example, you sell me a book and no price is named, 
here is an actual although implied agreement to pay for the book 
whatever it is worth and I become liable. 
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In all cases of debt, the consideration arises from the receipt of 
the value, either with or without a promise before or at the time, 
and if the promise is actually made afterwards it is of no effect, 
for if the promise is to do what the law implies from the receipt of 
the benefit it is then superfluous, and if it istodo something else it 
is without consideration. In practice, however, the declaration 
upon a debt or upon a promise which results in a debt generally 
alleges a promise made after the indebtedness arose. Instead of 
alleging, or in addition to alleging, a promise made at the time the 
value was received or an offer made binding by the performance of 
the condition, the declaration avers that an indebtedness was 
created by the promise and the value received, and then declares 
that the defendant being so indebted in consideration thereof 
promised to pay and so the past debt is made the consideration for 
a fictitious promise implied by law. This promise has no existence, 
orif it has it is wholly superfluous, for the real source of the lia- 
bility is the already existing debt. 

To repeat, therefore, the essential characteristics of the consid- 
eration of a debt is that it must be a full equivalent for the promise 
actually received by the promisor in exchange for the promise. 

Turning now to the class of promises which do not create debts, 
it is obvious that an indebtedness cannot be the consideration. 
The promise declared on must be an actual promise and the consid- 
eration must be something existing at the time of the promise. It 
must be something done or suffered in exchange for the promise 
and therefore at the same time. A promise which does not create 
a debt or arise out of a debt, is a promise which is either made 
gratuitously, or else upon some consideration which is not such a 
benefit to the promisor as to create an obligation. A promise 
wholly gratuitous may be dismissed as not being a legal obligation. 
The question is what is such a consideration as to take the promise 
out of the class of gratuitous promises and yet not to create a 
debt. 

It is evident that a man may exact in exchange for a promise 
something which is a detriment to the other party without being a 
benefit to himself. It may be a benefit to some other person on a 
mere inconvenience to the promisor, anda benefit to no one; again it 
may be a benefit to the promisor, and yet not create a debt, for it 
may bea mere promise which is given in return for the other 
promise. Anything (which the law can notice) given, done or suf- 
fered in exchange for the promise is a sufficient consideration. If 
it is a full equivalent given or suffered, directly to or for the prom- 
isor and is actually executed and not merely promised, it creates a 
debt. If it does not fulfill these conditions it is still a sufficient 
consideration to support an express promise. 
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It is unnecessary to suggest examples of contracts of this kind 
or of the consideration which is sufficient to support an action 
upon them. The rule is familiar that the following are the re- 
quisites of a consideration for an express promise, viz: That it 
shall be a detriment to the promisee; that it shall be contempo- 
raneous with the promise and that it shall be consciously given in 
exchange for it. 

Upon these requisites of a consideration depend several impor- 
tant doctrines of the law of contract. 

First of these is the rule that a contract is binding only in favor 
of the person from whom the consideration moves; or in other 
words the parties toa contract are the persons between whom 
the consideration moves, and the parties alone are entitled to 
sue upon the contract. It is not sufficient that the promisor 
should receive a benefit; it must be received from the person 
with whom the contract is made or at least through some effort 
of his or through some detriment tohim. If I for some thing 
to be done for me by A agree with him to pay B $100, this 
is a contract with A and not a contract with B. Bwho isa 
stranger to the consideration is a stranger to the contract and 
has no right of action upon it. The reason is plain; the law 
requires a consideration for a promise; the consideration must 
come from the promisee. The promise is without consideration 
so far as B is concerned and therefore is not a contract with him. 
He has no right of action upon it. 

If this principle had been clearly borne in mind it would have 
prevented much confusion and the courts would have avoided 
declaring certain rules which are unsound in principle and mis- 
chievous in their consequences. One of these is the rule that a 
person may sue on a contract made for his benefit even though 
it was made with another person and not with him. 
This rule is announced as a general principle and _ is 
used to decide cases in which the liability rests on a 
wholly different principle. Even our own Supreme Court allowed 
themselves to cite the rule with approval in a case which did not 
require it. This was Joslyn v. N. J. Car Spring Co., 7 Vr. 142. 
The rule may serve to explain a certain class of cases but it is not 
the real principle on which the cases rests, and as a general 
rule it is opposed to the established definitions of consideration 
and contract. 

The second requisite of a consideration for an express contract 
is that it shall be contemporaneous with the promise. 

If this had been clearly understood it would have saved a good 
deal of unnecessary discussion about executed consideration. The 
books are full of cases upon executed consideration for an express 
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promise. Now it is perfectly plain to anyone who will take the 
trouble to think about it, that in the very nature of the case there 
cannot be an executed consideration for an express promise. If 
the consideration is executed and past before the promise is made 
there remains nothing to be given in exchange for the promise. 
It is true the consideration may be given in expectation of the 
promise, but in that case there is an offer made beforehand which 
becomes a promise immediately upon the execution of the consid- 
eration. A legal liability arises then which cannot be increased or 
diminished by any express promise made afterwards. What is 
really meant by executed consideration is either a contemporaneous 
consideration or else the legal liability which is called, in an action 
of assumpsit, the consideration for the fictitious promise on the 
part of the defendant, to do what he is liable to do. If he is liable 
to do anything the law implies a promise to do it, and this is the 
promise declared on. If he is not liable, the promise falls to the 
ground. The promise cannot be broader than the liability. If 
there is a real promise it is good so far as it is merely a promise to 
do what the promisor was liable to do, although, of course, it 
would be superfluous, but if it goes beyond the liability it is so 
far without consideration of any kind. 

It is because of these principles that the whole doctrine of moral 
consideration has been abandoned. It used to be thought and was 
distinctly held that if a man were morally bound to do a thing and 
afterwards promised to do it, the promise was actionable because 
of the moral consideration. Now it is evident that if the moral 
obligation was not a legal-obligation, there was no legal liability 
without the promise, and the law would imply no promise, and 
hence the express promise made afterwards would have no con- 
sideration except something wholly past and this, we have seen, 
is no consideration at all. 

The third requisite of a consideration for an express promise is 
that it shall be consciously given in exchange forit. This means 
that it shall be given for the purpose of obtaining the promise and 
shall not bea mere condition upon which the promise is to take 
effect. It wasa mere condition, for example, in Sturlyn v. Alba- 
ny, Croke, Elizabeth 67, where the defendant promised to pay a 
sum of money if the plaintiff would show him a deed by which it 
was due. And so, also, in an old anonymous case in Palmer, p. 
160, where, upon receipt of one shilling from B, A assumed and , 
promised that if B could prove that A had beaten him in the chan- 
cel of sucha church, he would pay him £20. Here the making 
proof was probably a condition and not a consideration. 

There isa very striking example in the case of Shadwell v. 
Shadwell, decided by the English Court of Common Pleas, Nov. 
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26, 1860. (30 Law Journal reports, 145 Langdell’s Select Cases, 233.) 
Charles Shadwell wrote a letter to his nephew saying, I am glad 
to hear of your intended marriage with Ellen Michol, and as I prom- 
ised to assist you at starting Iam happy to tell you that I will 
pay you £150 during my life, etc. 

In an action of asswmpsit on this promise it was held that the 
letter disclosed no consideration for the promise. The marriage 
not having been entered into at the defendant’s request was not 
intended as an exchange for the promise, and so far as the defend- 
ant was concerned it was a mere condition. 

We have confined this discussion to consideration of contract 
proper. We have not spoken of consideration as a basis of a con- 
veyance or sale. That is a broad subject, and is beyond our pres- 
ent purpose. It involves the distinction between good and val- 
uable considerations and concerns not the validity of the transfer 
as between the parties but its effect as against creditors and others. 

We may refer, however, to the familiar rule that an illegal con- 
sideration will not support a promise, and of course will not be al- 
lowed to create a debt. Anda point which requires special em- 
phasis is the distinction between absence of consideration and fail- 
ure of consideration. The absence of consideration prevents 
the formation of a legal contract. The failure of consideration re- 
fers either to the destruction of an actually existing consideration 
or to the failure of one which the parties had supposed to exist, 
so that the basis on which the contract was made is removed. The 
rule is that this destroys the obligation of a contract. It is es- 
pecially applicable to executed contracts, or sales, and applies to 
contracts under seal which need no consideration, as well as to 
simple contracts. 

We may allude again to the fact that specialties are good with- 
out a consideration, that they are formal contracts to which legal 
obligation attaches without reference to consideration and that 
they are the earliest form of contracts. This is too often over- 
looked, and the rule that requires a consideration is regarded 
as the general and original rule. If it were not for this mistake 
it is not likely that a consideration would ever have been required 
for a promissory note. A bill of exchange is a creation of the 
law merchant and needs no consideration. A promissory note is 
placed by the statute of Anne on the same basis as a bill of ex- 
change and is on principle a specialty. The rule however is 
distinctly laid down that a promissory note is not good without 
a consideration, and gratuitous notes have been held void, but 
cases on promissory notes are very unsafe guides on the ade- 
quacy of consideration, for the courts will make the most of 
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the veriest trifle for the sake of finding consideration enough to 
sustain a note. 

It is unnecessary to refer to the various acts or things which 
usually serve as the consideration of a contract, such as forbear- 
ance to sue, the prevention of litigation, work and service, 
mutual promises and the like. Those mentioned in the books 
are only a few of the conceivable forms of consideration and 
they all alike come within the principles we have been consider- 
ing. It will be sufficient now to state them again in a few words: 

W hat we have said has been, of course, only an abstract of what 
may be found in the various text books and especially in Prof. 
Langdell’s Summary of the Select Cases on Contracts. We have 
endeavored to show the origin and trace the growth of the notion 
of consideration and by means of this to arrive at and then to 
state as plainly as possible its real meaning and the principles 
which it involves, and after that to point out certain practical 
results which come from these definitions and principles. The sum 
of what we have said is this: Originally the obligation of contracts 
arose out of a formality. Next, in the Roman law, an obliga- 
tion was attached to a contract with something given in pursuance 
of it, and this makes a debt. Then came other forms of contract in 
the Roman law in which a causa or inducement was required. In 
the English law the first form of contract was the technical form 
or specialty, then came the notion of debt for value received or 
debt upon a simple contract. The action of debt was the only rem- 
edy,and the only consideration which would support a promise was 
the consideration which created a debt. This was the real contract 
of the Romans. Then came the action of assumpsit with its 
declaration upon a promise, and then any promise became a cause 
of action, provided only there were some equivalent rendered for 
it, something analogous to the old consideration, but it was no 
longer necessary that it should create a debt. 

The consideration of a debt we called the old consideration and 
said it must be rendered to or for the obligor directly, must be a 
full equivalent for the obligation, and be actually executed and not 
merely promised. The new consideration we said need not fulfill 
any of these conditions. It may be any detriment however slight 
to the promisee whether a benefit to the promisor or not, but it 
must move from the promisee whether to the promisor or not, it 
must be contemporaneous with the promise and be consciously ren- 
dered in exchange for it. 

We gave some examples of considerations of various kinds and 
deduced certain doctrines from these general rules and showed how 
they conflicted with certain prevalent notions. We referred to il- 
legal considerations as insufficient to support a promise or createa 
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debt, and drew the distinction between want of consideration and 
failure of consideration, and in closing we called special attention 
to the fact that the original form of contract was the specialty and 
that the specialty is not really an exception to the general 
rule, and we suggested that on principle, promissory notes 
should be regarded as specialties and that this might account 
for some of the remarkable decisions of the courts upon consider- 
tion in cases where notes were involved. 

All this is familiar learning but the principles involved are 
fundamental in the law, and if we have thrown any new light on 
questions upon which there is some confusion in the books, 
or if we have suggested to any one a method of examining sub- 
jects like this which may lead him to follow back legal notions 
*to their sources, this discussion will not have been without good 
use. E. Q. K. 





THE CIVIL RIGHTS CASES. 


‘The United States v. Murray Stanley, and Five Other Cases. 


( United States Supreme Court, October, 1883.) 

Constitutional Law.—7Z7he Thirteenth and Fourteenth Amendments to the U. S. 
and Fourteenth Amendments—Civil Rights— Constitution. This decision affects only the 
The act of March 1, 1875, entitled ‘‘An act States and not the Territories or the District 
to protect all citizens in their civil and legal of Columbia. 
rights” was not authorized by the Thirteenth 

These cases were all based on the first and second sections of the 
Civil Rights Act of March 1, 1875, and were respectively prosecu- 
tions under that act for not admitting certain colored persons to 
equal accommodations and privileges in inns or hotels, in railroad 
cars and in theatres. The defence set up in every case was the al- 
leged unconstitutionality of the law. The first section of the act 
is as follows: ‘*That all persons within the jurisdiction of the 
United States shall be entitled to the full and equal enjoyment of 
the accommodations, advantages, facilities and privileges of inns, 
public conveyances, on land and on water, theatres and other 
places of public amusement ; subject only to the conditions and 
limitations established by law, and applicable alike to citizens of 
every race and color, regardless of any previous condition of serv- 
itude.’’ The second section provides that any person who violates 
the first section shall be liable to forfeit $500 for each offence, to 
be recovered in a civil action ; and also toa penalty of from $500 
to $1,000 fine, or imprisonment of not less than thirty days nor 
more than one year, to be enforced in a criminal prosecution. Ex- 
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clusive jurisdiction is given to the District and Circuit Courts of 
the United States in cases arising under the law. The rights and 
privileges claimed by and denied to the colored persons in these 
cases were full and equal accommodations in hotels, in ladies’ cars 
on railway trains, and in the dress circle in theatres. 

The Court, in an opinion by Mr. Justice Bradley, held : 

First—That Congress had no constitutional authority to pass 
the sections in question, under either the Thirteenth or Fourteenth 
Amendment of the Constitution. 

Second—That the Fourteenth Amendment is prohibitory upon 
the State only and that the legislation authorized to be adopted 
by Congress for enforcing that Amendment is not direct legislation 
on the matters respecting which the States are prohibited from 
making or enforcing certain laws or doing certain acts, but is cor- 
rective legislation necessary or proper for counteracting and redress- 
ing the effect of such laws or acts ; that in forbidding the States, 
for example, to deprive any person of life, liberty or property 
without due process of law, and giving Congress power to enfoxce 
the prohibition, it was not intended to give Congress power to 
provide due process of law for the protection of life, liberty and 
property (which would embrace almost all subjects of legislation) 
but to provide modes of redress for counteracting the operation 
and effect of State laws obnoxious to the prohibition. 

Third—That the Thirteenth Amendment gave no power to Con- 
gress to pass the sections referred to, because that amendment re- 
lates to slavery and involuntary servitude, which it abolishes, and 
gives Congress power to pass laws for its enforcement; that this 
power only extends to the subject matter of the amendment itself, 
namely : slavery and involuntary servitude, and the necessary in- 
cidents and consequences of those conditions ; that it has nothing 
to do with different races or colors ; but only refers to slavery—the 
legal equality of different races and classes of citizens being pro- 
vided for in the Fourteenth Amendment, which prohibits the states 
from doing anything to interfere with such equality ; that it is no 
infringement of the Thirteenth Amendment to refuse to any person 
the equal accommodations and privileges of any inn or a place of 
public entertainment, however it may be violative of his legal rights; 
that it imposes upon him no badge of slavery or involuntary ser- 
vitude, which imply some sort of subjection of one person to an- 
other and the incapacity incident thereto, such as inability to hold 
property, to make contracts, to be partiesin court, etc.; and that 
if the original Civil Rights act which abolished these incapacities 
might be supported by the Thirteenth Amendment, it does not 
therefore follow that the act of 1875 can be supported by it. 
Fourth—That this decision affects only the validity of the lawin 
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the states and not in the territories or the District of Columbia— 

where the legislative power of Congress is unlimited—and it does 
not undertake to decide what Congress might or might not do un- 
der the power to regulate commerce with foreign nations and 
amongst the several states, the law not being drawn with any such 
view. 

Fifth—tThat, therefore, it is the opinion of the court that the 
first and second sections of the act of Congress of March 1, 1875, 
entitled ‘‘An act to protect all citizens in their civil] and legal 
rights,’’ are unconstitutional and void,and judgment should be ren- 
dered upon the indictments accordingly. 

Justice Harlan said that in view of what he thought the people 
of this country wished to accomplish, what they tried to accom- 

' plish and what they believed they had accomplished by means of 
this legislation, he must express his dissent from the opinion of 
the Court. 





WARREN ACKERMAN ». JOSEPH A. HALSEY AND OTHERS. 
(Court of Chancery of N. J., May Term, 1883 ) 


able diligence such as men usually exercise 
in the management of their own affairs of a 


Corporations — Liability of Directors— 
Negligence—Equity.—1. A bill was filed by 












a stockholder of a National Bank against the 
President and Directors alleging gross neg- 
lect of duty and mismanagement in permit- 
ting the Cashier to misappropriate over two 
millions of dollars, where reasonable care 
would have prevented it. The Bill alleged 
in detail that the directors utterly neglected 
to discharge any of the duties of their office. 
That the Bank had been ruined; that the 
complainant had lost his stock and been ob- 
liged to pay an assessment; that a Receiver 
had been appointed and that he had failed to 
bring suit although requested so todo by the 
complainant. On demurrer 4e/d that sucha 
bill would lie. 

2. The directors are bound to use reason- 


Bill for relief. 


similar nature but they are personally liable 
if they suffer the corporate funds or property 
to be wasted by gross negligence and inatten- 
tion to the duties of their trust. 

3. Each director will answer only for the 
period of his own administration, and in 
making its decree the court will discriminate 
between those who are culpable and those 
who are not. 

4. The court can assess damages for neg- 
ligence in such a case as this. 

5. Such a bill may be filed by a stockhol- 
der after the Receiver has refused to sue. 
The Receiver must be a defendant and the 
bill must be for the benefit of all stockhold- 
ers and creditors. 


On general demurrer. 


Mr. J. W. Taylor for Joseph A. Halsey, Joseph 8S. Halsey, 
George A. Halsey, Edward H. Wright and Lewis C. Grover. 

Mr. A. P. Condit for William Clark. 

Mr. J. Henry Stone for Henry C. Howell. 

Mr. Cortlandt Parker for Stephen H, Condict. 

Mr. Carl Lentz for Joseph Hensler. 

Mr. J. H. Ackerman for complainant. 


THE CHANCELLOR: 


The bill is filed by Warren Ackerman, a 


creditor and stockholder of the Mechanics’ National Bank, of 
Newark, against the persons who were at the time of the failure of 


22. 
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that bank its directors. The receiver is also a defendant. The 
suit is brought for the benefit of the complainant and all other 
creditors and stockholders of the corporation who may come in 
and contribute to the expenses of the litigation. The bill alleges 
that the bank is, and for more than fifteen years before the filing 
of the bill was, a corporation under the national banking act ; that 
seven of the defendant directors, Joseph A. Halsey, Stephen H- 
Condict, George A. Halsey, Lewis C. Grover, Oscar L. Baldwin, 
William Clark and Edward H. Wright were duly elected to their 
offices first in 1873, another, Joseph 8. Halsey, in 1878, and the 
other two, Henry C. Howell and Joseph Hensler, in 1879; and that 
each of the ten duly accepted the office, and immediately after his 
election took and filed the oath prescribed by the act, that he 
would, so far as the duty devolved on him, diligently and honest- 
ly administer the affairs of the bank, etc.; that from year to year, 
from the time of their first election down to the time of the failure 
of the bank, they were duly and regularly elected directors and 
took and filed that oath ; that they are still directors of the bank, 
and are the sole surviving ones ; that they were its directors and 
managers while its money and funds were being abstracted and 
misapplied by the cashier as stated in the bill ; that the bank failed 
in October, 1881; that its capital stock was $500,000, divided into 
10,000 shares of $50 each ; that the complainant, before 1873, be- 
came, and still is, the owner of 155 shares of stock, and continued 
to be so by reason of his reliance on the fact that the defendant 
directors were such, and on their reports published from time to 
time, from the organization of the bank, of the financial-condition 
of the institution ; that these reports which were signed by them, 
or by some of them, stated in substance that the capital was un- 
impaired and that the bank had alsu a large surplus over and 
above the payment of its debts and liabilities, and was in a sound 
and solvent condition, while, in fact, it had no surplus for several 
years before its failure but was insolvent. 

The Chancellor then proceeded to say that the bill also states 
that if the directors had discharged their duties, the most ordinary 
inspection of its affairs would have revealed to them its true con- 
dition and the fact of the abstraction and misappropriation of its 
funds by its cashier, and that it proceeds to set forth in detail the 
various duties of the president and directors, and their oppor- 
tunities for performing their duties, and that a very moderate 
exercise of their duties would have prevented the ruin of the bank, 
and that they utterly failed in their duties, and that the president 
was so culpably delinquent that he most negligently permitted 
the cashier to have control of the affairs of the bank and to use 
and lend its money as he saw fit without security, and that the 
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cashier aided by such negligence abstracted and misapplied the 
funds of the bank to an amount exceeding $2,000,000, which has 
completely ruined the bank and rendered the stock worthless ; 
that the directors were equally negligent and permitted the 
property of the bank to be in the full control of dishonest persons 
and permitted the property to be wasted and stolen; that the 
president was elected and kept in office and paid for his services 
(which the bill says were merely nominal) for more than ten years, 
although the directors knew he was wholly incompetent ; that they 
employed a person as cashier who abstracted and misappropriated 
the funds to the amount of over $2,000,000, and required of him 
no security except a bond of $20,000 which was allowed to become 
‘*‘outlawed’’ by not being renewed for fifteen years, and that 


they suffered the accounts to be falsified, specifying items; that. 


they accepted false statements of the cashier which the least 
examination would have shown to be false; that they paid divi- 
dends when the bank was insolvent; that they permitted irrespons- 
ible persons to overdraw their accounts to a large amount without 
security, by reason whereof the money was lost; and that they 
transmitted false statements to the Comptroller of the Currency 
and caused them to be published up to the 6th of October, 1881 ; 
and that at no time was there had by the directors, or under their 
direction, a careful, thorough and complete examination of the 
affairs of the bank. That the bill states that in October, 1881, the 
Comptroller of the Currency appointed a receiver, and that it 
became necessary for the receiver to make an assessment on the 
stockholders of the full amount of their stock, and that the com- 
plainant had been compelled to pay $7,839.17 ; that the complain- 
ant also alleges that he,by the mismanagement of the directors, sus- 
tained damage to the amount of $15,589.17 with interest, and that 
each of the stockholders has sustained damage to double the par 
value of his stock ; and that before the commencement of this suit 
the complainant requested the receiver to recover the damages 
which had been sustained, but that he refused to do so; and that 
the prayer of the billis that the damages of the creditors and 
stockholders might be ascertained, and the defendant directors 
adjudged to pay them to the receiver for the benefit of the credit- 
ors and stockholders; or that the complainant might recover 
against them his damages asa stockholder; and that the. other 
creditors and stockholders might have such relief as they are 
entitled to; and that the defendant directors all filed general 
demurrers. 

The Chancellor then continued as follows: That the subject of 
this litigation is within the jurisdiction of this court will admit of 
no question. The suit is brought by a creditor and stockholder 
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of the bank against the directors to obtain redress for the waste 
of the entire capital and surplus of the bank whereby he has 
been subjected to loss as a creditor of the bank, and has asa 
stockholder lost not only his stock, but also a sum of money 
equal to its par value. The ground of the claim is, that the 
directors utterly neglected to discharge any of the duties of 
their office. For such a wrong there is a remedy in equity. For 
any wilful breach of their trust or misapplication of the corpo- 
vate funds, or for any gross neglect of, or inattention to their 
official duties directors are liable in this court. Field on Corp. 
173; Ang. & Ames on Corp. 312; Citizens Loan Asso- 
ciation v. Lyon, 2 Stew. 110; Robinson v. Smith, 3 Pai. 
222; Citizens Building Association v. Bostwick, 38 N. Y. 
52; Trustees v. Bosseiux, 3 Fed. Rep. 817. And the liability 
is to the corporation in the first instance where the corporation 
is capable of acting; but if it refuses to do so then a person 
aggrieved may bring the suit. If the corporation be insolvent, 
and its affairs in the hands of a receiver, he may maintain the 
litigation. If he refuses or is himself involved a person 
aggrieved may sue. Chester v. Hilliard, 7 Stew. Eq. 341; Brinck- 
erhoff v. Bostwick, whi sup. That is to say, primarily the cor- 
poration or if insolvent its representative, must sue, but in case of 
their disability or refusal a person aggrieved may bring the 
suit, making the corporation or its representative a defendant. 
Here the corporation is insolvent and there is a receiver. Under 
the national banking law he would have been the proper per- 
son to bring the suit if he would. Conway v. Halsey, 15 Vr. 462. 
Brinckerhoff v. Bostwick, whi sup. He, however, refuses to do 
so. The bill states generally that the defendant directors have 
utterly neglected to discharge their duty in every essential 
respect. It was that they ‘‘had the fullest opportunities and 
facilities for, and abundant means of honestly and diligently 
performing their duties, and of and for knowing at ali times 
the exact condition of the affairs of the bank, and of and for 
administering its affairs honestly and diligently as required by 
their oath, and for preventing the loss and injury complained 
of, and that a very moderate exercise and performance of the 
duties expected and required of them would have prevented 
the ruin of the bank and the consequent injury to the complain- 
ant, but that they utterly failed and neglected to perform 
their official duties and wholly omitted without any reasonable 
excuse, to give any reasonable or proper personal attention to the 
business of the bank and the care and management of its con- 
cerns, and that in consequence of such neglect, the bank has 
been utterly ruined by having its funds abstracted and misap- 
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plied by its cashier and its stock rendered worthless to the injury 
of the complainant and its other creditors.’’ It proceeds to 
state particular derelictions of duty. These are the negligent 
abandonment of the control of the whole of the affairs of the 
bank to the cashier without requiring any security from him for 
the honest and faithful performance of his duties, by which 
means the friends and property of the bank were abstracted 
and misapplied by him to the amount of over $2,00¢,000 to the 
complete ruin of the bank; carelessly permitting the money, 
property and effects of the bank to be in the possession and 
under the control of dishonest and incompetent persons without 
security; carelessly permitting the property, money and effects 
of the bank to be stolen, wasted and squandered; employing for 
many years an incompetent person for president; permitting 
the accounts to be falsified; accepting the cashier’s false state- 
ments of the condition of the bank without examination as to 
their truth or correctness; paying dividends when the bank was 
insolvent without seeking to know its true condition; negligently 
permitting the money of the bank to be lent to irresponsible 
persons without adequate security to the loss of the bank; 
permitting irresponsible persons to overdraw their accounts 
without security whereby the bank lost large sums of money; 
accepting and certifying and publishing the false reports of the 
cashier to the Comptroller of the Currency and never making 
or causing to be made any careful, thorough or complete exami- 
nation of the affairs of the bank so as to know whether its affairs 
were being honestly and diligently administered. 

As a general rule, the directors of a corporation are only re- 
quired in the management of its affairs to keep within the limits 
of its powers, and to exercise good faith and honesty. They 
only undertake by virtue of their assumption of the duties 
incumbent on them, to perform those duties according to the 
best of their judgment and with reasonable diligence, and a mere 
error of judgment will not subject them to personal liability 
for its consequences. And unless there has been some violation 
of the charter or the constituting instruments of the company, 
or unless there is shown to be a want of good faith, or a willful 
abuse of discretion there will be no personal liability. They are 
personally only bound in the management of the affairs of the 
corporation, to use reasonable diligence and prudence such as 
men usually exercise in the management of their own affairs of a 
similar nature. Field on Corp. 169, 171; Ang. & Ames on Corp. 
314; Spering’s Appeal, 71 Pa. St. 1; Overend & Gurney Co.; L. R. 
(95 H. of L.) 480; Hodges v. N. E. Screw Co., 1 R. 1. 312; Citizens 
Build. Assoc. v. Coriell, 7 Stew. Eq. 383. But they are person- 
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ally liable if they suffer the corporate funds or property to be 
wasted by gross negligence and inattention to the duties of their 
trust. Robinson v. Smith, wbi sup; Citizens Build. Assoc. v. 
Coriell, wbi sup. The case made by the bill is one of absolute 
neglect by the defendant directors of all the essential duties 
of their office. Conceding that the specific violations of duty 
pointed out might not of themselves if they stood alone suffice 
to fix personal liability; in connection with the general state- 
ment and charge of absolute neglect of all essential duties, 
they obviously assnme a different character; for the allegations 
are to be taken all together, and the specifications are to be con- 
sidered in the light of the general statement that the directors 
wholly neglected their duty. The allegations of the bill are 
sufficient to fix personal liability upon the directors. The case 
made by them is one of the most absolute and unqualified inat- 
tention and neglect of duty. 

It is urged that the bill while it states that false reports of the 
solvency and flourishing condition of the bank were made from the 
time of its organization, also states that the bank was insolvent du- 
ring all that time; and it is urged that if it be true that the bank 
was insolvent from its organization, no harm was done tu the com- 
plainant by the false reports. But the statement of the bill is not 
that the bank was insolvent from the beginning but for several 
years before its failure. The injury done by false reports to the 
creditors and stockholders is that persons are led to give the bank 
credit to their ultimate loss, and that of the stockholders. The 
false reports work also another injury to the stockholders. They 
not only disarm suspicion, but inspire the stockholders with con- 
fidence in the management of the affairs of the institution and so 
induce them to keep the directors in office until the disaster comes 
and the bank is perhaps utterly ruined. They alsoavert the scrutiny 
of the Comptroller of the Currency. It is also urged that the state- 
ment that the cashier's bond was barred by limitation because not 
renewed for fifteen years is on its face a misstatement from mistake 
of law. But the statement is animmaterialone; the charge and al- 
legation in connection with which it is made is that the directors 
required no security of the cashier. It remains to consider the ob- 
jection made by Messrs. Joseph 8. Halsey, Howell and Hensler that 
the bill charges misconduct which occurred before they were mem- 
bers of the board, and hence they claim that itisas to them multifa- 
rious. But in a bill of this peculiar character where the manage- 
ment of the affairs of a corporation through a series of years is the 
subject of litigation, and it appears on the face of the bill when 
the administration of each director began, the objection in question 
is not possessed of much weight. Each director will answer only 




















HUNT, v. COMMON COUNCIL OF LAMBERTVILLE. 343 


for the period of his administration and in making its decree, the 
court will of course discriminate between those who are culpable 
and those who are not. Citizens’ B. & L. Association, whi sup. In 
Charitable Corp. v. Sutton, Atk. 401, a similar objection was 
made and considered. The suit was brought to be relieved against 
the defendants, fifty in number, who were either committee men 
or in other offices of the corporation, and to obtain satisfaction, for 
a breach of trust, fraud and mismanagement. It was there urged 
that the court could make no decree against the defendants which 
would be just, for it was said that every man’s attendance or omis- 
sion of his duty, was his own default, and that each particular 
person must bear such a proportion as would besuitable to the loss 
arising from his particular neglect which made it (it was argued) a 
case out of the power of the court. The objection was not sustain- 
ed. Lord Hardwicke dismissed the bill as to some of the defen- 
dants. As to others he decreed that they were liable in the first 
place and their associates secondarily liable. 

Another objection is made that this court cannot assess damages 
for negligence. That proposition is not true where there is no ade- 
quate remedy at law. There can be no question that this court 
will assess damages against a trustee for culpable negligence in the 
performance of his duty whereby he failed to receive such profits 
upon the trust estate as he otherwise would havedone. Osgood v. 
Franklin, 2 John. C. 1, Melick v. Voorhees, 9C. E. Gr. 305. If this 
court has jurisdiction in such a case as this, as it undoubtedly has, 
it must have the power to assess the damages against the defen- 
dants. Charitable Corp. v. Sutton wbi sup, is an instance of the 
exercise of the power. Of course all the cases in which it has been 
held that suit may be maintained against directors for such redress 
as is sought in this suit are necessarily instances of the exercises of 
the power. The demurrers will all be.overruled with costs. 





JAMES WESLEY HUNT v. THE COMMON COUNCIL OF THE CITY OF LAMBERTVILLE. 
( Court of Chancery of New Jersey.) 











Taxes.—Lien for two years only—Bill to 
Quiet Title—Taxes under the general tax 
law are a lien for two years only. 

A Court of Equity will entertain a bill to 
enjoin the enforcement of an illegal tax rate 
when there is no remedy at law in the par- 


ticular case. 

The land owner will not be compelled to 
suffer a cloud to remain upon his title when 
it is uncertain whether the supposed claim- 
ant will ever bring an action at law to test 
the claim. 


The bill was filed to restrain the defendants from collecting 
certain taxes which were levied in the year 1868 on lands of the 


complainants. 


On the presentation of the bill and affidavits to 
the Master he allowed an injunction. 


The bill shows that taxes 
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were levied more than two years before the advertisements of sale 
now complained of were posted. The bill insists that it is not 
lawful for the authorities of Lambertville to advertise and sell 
lands of delinquent taxpayers after the expiration of two years 
from the time when the assessments were due and payable. The 
defendants claim that the right to sell still exists, amd insist 
that the Court of Chancery has not jurisdiction of the case as 
presented by the bill. 

Brrp, V. C., in his opinion said: I can find no statute which 
declares that taxes in Lambertville shall continue a lien for more 
than two years after they are due. If this be true the assessments 
cannot be enforced against the lands of complainants. If the 
question can be raised by certiorari the injunction should be 
dissolved. But I can see no way by which the issue can be raised 
at law until after the sale, and an attempt made to obtain possession. 
But the two years having expired, the time limited within which 
the aggrieved party may ask for the writ of certiorari has also 
elapsed. No judgment, ete., of a court of law has been brought to 
my attention, which the law tribunal could call for by its writ for 
review, and hence there is no lack of jurisdiction at law, over the 
subject matter of taxation and enforcement of liens generally, but 
there is such lack in this particular instance; giving another 
instance of that want of universality in the law which alone is the 
mother of equity. 

The opinion concludes: ‘*But I have said the complainants 
could defend against the purchaser at law. Is the law so jealous 
of its jurisdiction as to compel the citizen to remain quiet until 
clouds have been cast over the title to his homestead with the 
uncertainty all the while whether the purchaser will bring his 
action at law, and thereby secure to him an opportunity of 
establishing his title or not? No! Now is the time for the 
complainants to seek relief, when the danger is threatened and 
imminent ; now, while the witnesses are living and the testimony 
isat hand. Removing clouds from title is a very common branch 
of equity jurisprudence, nor is preventing clouds being thrown 
over them uncommon in this court. As the case now stands I 
will advise that the motion to dissolve be denied, the costs to abide 
the event of the suit. ”’ 
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U, S, CIRCUIT & DISTRICT COURTS, DISTRICT OF N, J, 


(Abstracts of Opinions, June and July, 1883 ) 
IN RE JOHNSTON. 
Bankrupt s Discharge—Partnership—Creditors. 

In bankruptcy. On application for discharge. 

Where, deducting from the list of creditors assenting to the dis- 
charge of a bankrupt partner those whose claims are against the 
partnership alone, it appears that one-third in value have not as- 
sented to the discharge, it must be refused. 

Opinion by Nixon, J. 

Mr. John Linn for bankrupt. 

Mr. Charles T. Glen for creditors opposing discharge. 

Reported in 17 Fed. Rep. 71. 





WOOD, ET AL, v. PACKER. 
1. Patents for Invention—Reissue. 


Reissued letters patent No. 9,368, dated August 31, 1880, for an 
improved coal cart with a sliding extension chute, held valid. 


2. Same—Patentability of Combination of Old Elements. 

A mere aggregation of old things is not patentable, and in the 
sense of the patent law is not a combination. In a combination 
the elementary parts must be so united that they will dependently 
co-operate and produce some new and useful result, and such re- 
sult must bea product of the combination and not a mere aggre- 
gate of several results, each the complete product of the combined 
elements. 

3. Same—Novelty—Result. 

The subject matter of a supposed invention is new, in the sense 
of the patent law, when it is substantially different from what has 
gone before it, and this is determined by the character of the re- 
sult, and not the amount of skill, ingenuity, or thought exercised; 
and if the result has been substantially different from what had 
been effected before, the invention is patentable. 


4. Same—Mechanical Skill. 
When the results are produced by mere mechanical skill, or 
where the change is only in degree and not new, the improvement 
is not patentable. 
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5. Same—Reissue— Void Claim. 

An entire reissue will not be avoided on account of the existence 3 

of one void claim. i 

Opinion by Nixon, J. F 

Mr. F. C. Lowthrop, Jr. for complainant. k 

Mr. Jas. Buchanan for defendant. 
Reported in 17 Fed. Rep. 650. 





a ee 


THE C. & C. BROOKS. 

1. Salvage Service—Towage— Unconscionable Contract. 

In Admiralty. Libel in rem. : 
A schooner of 135 tons, worth about $2,000, with a cargo of the 
value of $400 or $500, was leaking badly on the high seas from the 
effect of a collision with a vessel that had afterwards abandoned 
her, but was not derelict. Her crew was tired out by pumping 
and long watchings ; she was making very little progress, and 
with achange of wind was gradually working seaward, when a 
tug came to her and towed her up the bay to Jersey City, where | 
she was left, at the request of her master, on the flats, consuming 
in se doing about four hours. Held, that this was a case of 
salvage service of low grade, involving no circumstance which 
would justify the court in making large compensation; that a 
contract to pay $1,000 for such service was unreasonable and would 
not be enforced ; but that $250 and the costs of the proceedings ofa 
would be allowed for the towage and salvage service. 


2. Same—Contracts, when Enforced. 


Contracts made for salvage service and salvage compensation will 
be enforced when the salvor has not taken advantage of his power 
to make an unconscionable bargain ; but the courts will not toler- 
ate the doctrine that a salvor can take advantage of his situation 
and avail himself of the calamities of others to drive a bargain; 
nor will they permit the performance of a public duty to be turned 
into a traffic of profit. 

Mr. Samuel H. Valentine for libellants. 

Messrs. Beebe & Wilcox for claimants. 

Reported in 17 Fed. Rep. 548. 





LOCKWOOD v. CLEVELAND. 
Opinion filed Sept. 25, declaring void letters patent No. 233,511 
issued to Francis H. Holton. 





LILLIENDAHL v, DETWEILER. 
Opinion filed sustaining demurrer to bill on the ground of multi- 
fariousness in setting forth several distinct patents. 








LUKE I. STOUTENBURGH v. JOSEPH WHARTON. 


(U. S. Circuit Court, District of N. J.) 


Removal of Causes—/iling Record at 
the next Term.—If the party who files a pe- 
tition for the removal of a cause fails to file 
a transcript of the record in the Circuit Court 
at the next term, orto obtain an extension 
of the time, the Circuit Court obtains no ju- 


the transcript to be filed afterwards but the 
cause must be remanded. So held in a case 
in which the failure to file the record arose 
from the neglect of the clerk of the Supreme 
Court, or a misunderstanding between him 
and the atrorney. 





risdiction of the cause and cannot authorize 


Nrxon, J., in his opinion, says: The only question presented 
in the case is whether the defendant should be allowed to file in 
this court, at the present term, a copy of the record and proceed- 
ings in the State Court. The facts are these: On August 15th, 
1882, a suit was commenced in the Supreme Court of the state of 
New Jersey, by summons returnable October 10th, 1882. The decla- 
ration was duly filed ou November 2d following. Before the time 
had expired for the defendant to plead, to wit: on December 1st, 
1882, according to the provisions of the third section of the act of 
March 3d, 1875, he presented his petition to the State Court for the 
removal of the cause, accompanied with a bond, conditioned, that 
he would enter in the Circuit Court of the United States for the 
District of New Jersey, on the first day of its next session, a copy 
of the record in said suit, and would pay all costs that might be 
awarded by the court, if it should hold that the suit was wrong- 
fully or improperly removed. The petition and bond were accept- 
ed by the State Court, and an order for the removal allowed in open 
court on the same day. 

The next term of this court, after the petition for removal was 
filed, opened on the fourth Tuesday of March, 1883. So far as it 
appears no steps were taken by the attorney of the removing 
party to have the copy of the record filed at that term of the court 
for leave to file the same, claiming that he had not been guilty of 
laches in the case, inasmuch as he had given verbal directions to 
the Clerk of the State court to make out, certify and send to this 
court a copy of the record of the proceedings before the March 
term of the court, and he supposed that his request had been 
complied with. Iam satisfied there is no power in this court to 
grant the application. 

Controversies pending in the courts of the State can only be 
transferred into the Federal courts by authority of the laws of 
Congress, and when parties seek to avail themselves of the pro- 
visions of such acts they must comply with all the terms and 
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conditions imposed in them. The third section of the act of 
1875 is explicit that before a removal of the suit can be had 
the party or person desiring it shall file a petition for the removal 
and a bond, with good and sufficient security for his or her 
appearance in the Circuit Court of the United States, on the first 
day of its then next session, a copy of the record of such suit, 
and for paying all costs that may be awarded by the Circuit 
Court, if said court shall hold that the suit was wrongfully 
and improperly removed thereto. The section then proceeds 
to enact that ‘‘the said copy being entered as aforesaid, in the 
said Circuit Court of the United States, the case shall then 
proceed in the same manner asif it had been originally com- 
menced in the said Circuit Court.”’ 

That these provisions are mandatory, and not merely directory, 
is manifest not only from the uniform construction, which the 
words ‘‘as aforesaid’’ have received from the Courts, since they 
first appeared in the 12th section of the Judiciary Act, down to 
the present date, (see McLean v. Railway Company, 16 Blatch. 
317), but also from the 7th section of the act of 1875, in which 
Congress makes what it deems proper exceptions to a strict com- 
pliance with the provisions of the 3d section. If twenty days do 
not elapse between the date of filing the petition for removal and 
the first day of the next session of the Circuit Court, the petitioner 
shall be allowed full twenty days for filing the record. If the 
Clerk of the State Court interposes any hindrance to his promptly 
obtaining a copy of the record, not only may a writ of certiorari 
issue from the Circuit Court to the State Court, but the Circuit 
Court is authorized to make an order extending the time within 
which the copy of the record shall be filed. Such extension is only 
permissable, however, in cases where it is impossible for the par- 
ties or persons removing the cause to obtain the required copy. 
If Congress had intended that the lapse of memory on the part of 
the attorney of the removing party should be regarded as a suffi- 
cient reason for the court to extend the time for filing the record, 
it would not have limited the rights to the single case of the im- 
possibility of obtaining the record from the Clerk of the State 
Court. 

. And all the authorities seem to be to the same effect. See Bright 
v. The M. & St. P. R. R. Co., 14 Blatch. 214; Burdick v. Hall, 7 
Bliss 98 ; McLean v. St. P. & C. Railway Co., 16 Blatch. 317. 

The case must be remanded to the State Court. 
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THE LORD CHIEF JUSTICE. 





The Lord Chief Justice of England was 
entertained in New York on October 6th by 
the Bar Association of the State of New 
York, in the Academy of Music. The Acad- 
emy was crowded with guests. The Chief 
Justice was introduced by Mr. Elliott F. 
Shephard in a short speech, in which he 
said England and America have met togeth- 
er—‘‘Righteousness and Peace have kissed 
each other.” He did not say which he called 
Righteousness and which Peace. Chief Judge 
Ruger and Mr. Evarts made excellent ad- 
dresses and the Lord Chief Justice respond- 
ed in a speech which was the longest and 
most highly-finished address he has delivered 
in this country. 

A reception was given him by the Bar As- 
sociation of the City of New York, at their 
house in Twenty-ninth street on October 
23d. It was a very stormy night, but more 
than 350 lawyers were present, and yet the 
rooms were not at all crowded, and every 
one had an opportunity of speaking to the 
Chief Justice. He is very affable and agree- 
able and has a charming voice and manner, 
and all who met him will keep the kindest 
recollections of him. 

As the guests stood around the supper 
table he spoke a few kind and earnest words, 
thanking them for the kindness he had 
every where received and bidding them fare- 
well. 

A few members of the New Jersey Bench 
and Bar were present. They were Judges 
Knapp, Dixon and Kirk, and Messrs. Cort- 
landt Parker, W. B. Williams, Charles S. 
Winfield, Edward Q. Keasbey, and perhaps 
a few others. 

Among the guests was Mr. Baggallay, a 
young barrister and ason of Lord Justice 
Baggallay. 

One of the New Jersey lawyers said to the 
Lord Chief Justice: ‘I come from the 
state which you propose to set aside asa 


VARIOUS TOPICS. 


park for the preservation of the curious old 
forms of the Common Law.” Lord Cole- 
ridge replied: “Do you, indeed? And 
what state is that? Ido not think I had 
any one state in mind, but I did hear there 
was one state, It is curious how one may 
shoot an arrow at a venture and find that it 
has hita mark. If I had any state in mind 
it was Illinois.” Gen. Swayne, who was 
standing by, said he thought it was 
Illinois. ‘‘ Do you really have the adbsgue 
hoc there and express color?’ he said, and he 
laughed heartily. To this it was answered 
“that the express colorhad been banished 
long ago in New Jersey, but that the adsgue 
hoc had been used in equity pleadings within 
a few months. ‘But,’ it was added, ‘‘If 
NewJersey has retained old forms for the sake 
of old associations, she has simplified the 
substance of the practice very much and 
will soon be altogether useless as a mu- 
seum of curiosities.” 





OPINIONS IN CHANCERY, 





(Filed at Oct. Term, 1883] 

Eugene Vanderpool, ‘Treasurer, etc., v. 
John S. Willis, Executor, et. al. Mr. S. H. 
Little for complainant, Mr. G. T. Werts for 
defendants. Opinion by Chancellor: Bill 
dismissed with cost. 

Jacob F. Huber et. al., Ex’rs, v. Cornelia 
Mohn etals. Mr. A. T. Smith for complain- 
ant. Opinion by the Chancellor: Will 
construed. 

Washington B. Smith, Receiver, etc., v. 
Owen T. W. McDonald. Mr. W. B. 
Williams for complainant, Mr. T. Ryerson 
and Mr. G. Collins for defendant. Opinion 
by the Chancellor: Bill dismissed without 
costs. 

Harvale v. Wallis. Question of foreign 
domicile of a decedent as affecting the rights 
of property of his wife, who has lived and 
was married to decedent in France, and also 
as to decedent’s mental incapacity, from 
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habitual intoxication, to contract a valid 
marriage or acquire a new domicile, although 
he lived in France seven or eight years con- 
tinuously. e/d, that decedent had acquired 
adomicile in France, and therefore, in 
comity, the law of France must regulate the 
succession of his property as against a will 
executed by him before leaving this state, 
although he had not complied with the local 
laws of France as to naturalization there. 
Decree for complainant. 

Mary Ann W. Ellicot v. John M. Chamber- 
lain, et.al. Mr. E. P, Conklin for complain- 
ant, Mr. J. N. Voorhees for defendant. Opin- 
ion by the Chancellor: Bill dismissed 
without costs. 

Claire Harrall v. Hamilton Wallis, et. als, 
Executors, et. als. Mr. John Lum and Mr. 
F. R. Condert, of N. Y., for complainant. 


Mr. F. McGee for defendant. Opinion by 


the Chancellor: Decree for the complainant 
with costs. 

Halsey v. Paterson. Construction of will. 
A gift of “all the property which I owned 
or was possessed of prior to the death of my 
late husband,” who predeceased testatrix six 
days, will include the money due on policies 
of insurance held by and payable to her, on 
her husband’s life, and is a specific legacy, 
is not liable for testatrix’s debts until after 
the exhaustion of unbequeathed personal 
property. 

Detwiler v. Hartman. Gift to executors 
to procure a burial plot and erect a monu- 
ment for testator is valid Otherwise, as to 
a gift to keep the burial place, etc., in repair, 
and so as to a fund ef $10,000 for the estab- 
lishment and maintenance of a brass band, 
which was to march to testator’s grave on the 
annual recurrence of the day of his death, 
and there to play dirges, and also to play on 
national and other holidays. 

Patton v. Hope. Decree of Orphans’ 
Court admitting a will to probate affirmed, 
although testatrix was illiterate, and it was 
claimed the will was not read to her; the 
will being lawfully executed and there being 
no proof of fraud. Gifts for masses for the 
repose of the testatrix’s soul, even if illegal 
by the law of this State, do not prevent the 
probate of the whole will. 

Newark Savings Institution v. Jones. Bill 
for specific performance. 





OPENING OF THE COURT OF 
CHANCERY. 





At the opening of court at the October 
term Chancellor Runyon referred to the 
amount of business which had accumulated 
in the court and said all his time since last 
term had been taken up in the preparation 
of opinions on pending cases. The calen- 
dar for the present term was also very heavy. 
In asingle case there were 2,500 printed 
pages of matter to be submitted. In order 
to facilitate matters somewhat, he would 
make only one call of the calendar, dispose 
of the cases ready, and then divide the 
others with the two Vice-Chancellors. He 
promulgated a new rule of the court, No. 216, 
that on any suit becoming abated by death, 
marriage, etc., or any change in the parties, 
etc., it would not be necessary to present a 
bill of revivor or supplemental bill, but in- 
stead substitute the more direct, summary 
and approved method of submitting an alle- 
gation supported by affidavits stating the 
usual particulars, whereupon the proceedings 
might be continued. 


REFORM IN OUR JUDICIAL SYS- 
TEM. 





The following note is taken from the New 
ark Daily Advertiser: ‘* The subject of a 
reform in the judicial system of New Jersey 
will again be considered at the next session 
of the Legislature, in all probability. There 
are two reforms in which most of those fa- 
miliar with the matter are agreed, that there 
should be a change in the Court of Errors 
and Appeals by reducing the number of 
judges and expediting its business methods, 
and that the Court of Chancery should be 
abolished. The distinction, it is urged, be- 
tween the law and equity courts is no longer 
such as to require a separate organization. 
The Court of Appeals has been a source of 
complaint for several years, and the proposi- 
tion which meets with most favor is to reduce 
the number of appellate judges to three or 
five, strip them of Supreme and Circuit Court 
duties and make the members all lawyers, 
The question of the changes is not a political 
one, of course, and it cannot be said to have 
a direct bearing on the present campaign, 
further than emphasizing the necessity of 
electing legislators who have the capacity 
for properly dealing with such subjects.” 
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AN IMPORTANT RAILROAD SUIT. 


THE suit of Dinsmore v. The Philadelphia 
and Reading Railroad is attracting much at- 
tention. The object of it is to set aside the 
lease of the N. J. Central R. R. Testimony 
has been taken in New York before S. 
D. Oliphant, a Master in the U. S. Circuit 
Court and the case has been argued before 
Judge Nixon on exceptions to the an- 
swer. Several eminent counsel are en- 
gaged in it. Among them are Roscoe Conk- 
ling, Clarence Seward, Wayne McVeagh, 
Benj. Williamson, Franklin B. Gowen, Geo. 
M. Robeson, Barker Gummere and Edward 
T. Green. 


ASSIGNING COUNSEL TO POOR 
PERSONS, 








Judge McGill, of Hudson county, accord- 
ing tothe Jersey City Journal, has deter- 
mined to put a stop to the abuse which has 
grown to large proportions, of assigning 
counsel to the defence of rascals who are 
able to pay. He argues that lawyers are en- 
titled to pay for their services, and that peo- 
ple who break the law and find their way to 
jail must suffer the additional hardship of 
spending money for their defence. Justice 
to the lawyers evidently. 





BOOK NOTICES, 





RESTRAINTS ON THE ALIENATION OF PROP- 
ERTY, by John Chipman Gray, Story Pro- 
fessor of Law in Harvard University, Bos- 
ton. Soule & Bugbee, 1883. 


This book is the result of careful study as 
a whole of the history and the present con- 
dition of the law governing restraints on the 
transfer of property, both voluntary and in- 
voluntary, and is an answer to the question, 
** How far the law will allow a man to enjoy 
rights in property which he cannot transfer, 
and which his creditors cannot take for their 
debts?” Theauthor’s investigation was sug- 
gested by the decision of the U. S. Supreme 
Court, in Eaton v. Nichols, g1 U. S. 716, and 
his conclusion is against the views of Mr. 
Justice Miller in that case upon this question 
which was outside of the facts of the case. 
The conclusion is against the validity of 
spendthrift trusts, such as were supported by 
our own Court of Errors in Hardenberg v. 
Blair, 3 Stew. 645, which was a decision up- 
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on our statute, and did not reverse the opin- 
ion of The Chancellor upon the rule in equi- 
ty independent of the statute, S. C. 3 Stew. 
42. There is another part of the book de- 
voted especially to forfeiture for alienation, 
and at the end there is a concise summary of 
both parts. 

The whole subject is studied historically 
after the manner of study at Harvard Law 
School, and the book is therefore of great 
value, whether the conclusions are right or 
not, and, unlike the ordinary digest text 
books, it will not lose its value by lapse of 
time. 


A Summary OF Equity PLEapine by C. C, 
Langdell, Dane Professor of Law in Har- 
vard University. Second Edition, Cam- 
bridge: Charles W. Sever, 1883. 

This is also a study upon the historical 
method. The principles of the law and its 
present condition are studied by observing 
its development. This book was originally 
asummary of the cases on Equity Pleading, 
selected by Prof. Landell, and arranged in 
order of time for the use of his students. 

The law has been entirely produced by a 
succession of cases, and it is only by a care- 
ful study of the cases in succession that the 
law can be really understood. Prof. Lang- 
dell has great analytical power, and has 
studied the cases with keen discrimination 
and rare patience, and we are fortunate in 
having the result of his studies in this short 
summary, even if we have not had the ad- 
vantage of studying the cases themselves un- 
der his direction. 

He has found out the meaning and reason 
of much that seems arbitrary in equity plead- 
ing, and no one can read this book under- 
standingly without obtaining a knowledge of 
the principles of equity pleading, which will 
not only be of great practical value, but also 
give him intellectual pleasure in putting them 
into practice. There is a good deal of new 
matter in this second edition, and many 
changes which are the result of several years 
of further study with a mind always looking 
for new light and ready to modify opinions 
already expressed. This book, as well as 
Prof. Gray’s, is a small octavo volume bound 
in cloth. This looks better than the tradi- 
tional sheepskin, and is: lighter and easier 
to hold. 
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TRIAL PRACTICE AND TRIAL LAWYERS. A 
TREATISE ON TRIALS OF FACTS BEFORE 
Juries, by 7. W. Donovan, author of 
Under Jury Trials, etc. St. Louis: Wm. 
H. Stevenson, 1883. 

This book is not properly called a treatise. 
It seems to be a publication of all the author 
had collected in his common-place book after 
years of observation and inquiry in regard 
to the conduct of trials, and the characteris- 
tics of eminent trial lawyers. It includes 
short sketches of successful advocates ; il- 
lustrations of their art, or skill, or eloquence, 
incidents of trials, anecdotes of lawyers and 
judges, rules, maxims, ‘‘short sayings,” an 
account of the bar in several cities and sec- 
tions of the country, and, added to all this, 
asummary of the law of actions, evidence, 
contracts, crimes, torts, wills, etc., etc. 

It is a good book to pick up and open at 
any page for an amusing story with a useful 
lesson. The author seems to have had a 
large acquaintance with lawyers and much 
experience ia the court room, and the object 
is to gives the benefit of it to his readers so 
far as a book can doso. One of the exam- 
ples given of the success of hard work and 
good ability is the career of a certain young 
lawyer in Elizabeth, who is now the Judge 
of a District Court. The style of the book 
is very careless, and there is no method to be 
discovered in its arrangement. 


Cuitty’s Equiry Dicest. NEw EDITION. 
‘** Chitty’s Index to all the Reported Cases 
decided in the several Courts of Equity in 
England, the Privy Council and the House 
of Lords (with a selection of Irish Cases); 
on or relating to the Principles, Pleading, 
and Practice of Equity and Bankruptcy, 


from the earliest period. The Fourth 
Edition, wholly revised, reclassified, and 
brought down to the date of publication, 
by William Frank Jones and Henry Ed- 
ward Hirst, Barristers-at-Law.” Vol. I. 
Boston : Soule & Bugbee, 1883. 

For sale in New Jersey by Zdward A. 

Veghte, Somerville, N. J. 

. Vol. I. (contains the titles from Abandon- 
ment to Bankruptcy, inclusive.) The title 
Bankruptcy comprises a digest of all the 
cases on that subject, atcommon law as well 
as in equity. The whole work will consist 
of five or six volumes royal octavo. Itis 
promised that they shall appear at intervals 
of two or three months. 


THE NEW JERSEY LAW JOURNAL. 


Chitty’s Index has been entirely rearranged 
in this edition. The present arrangement is 
upon the American plan as adopted in Eng- 
land. It is like that of Jacob’s Fisher, 
the cases being collected under a few general 
subjects, with minute subdivisions, and an 
index under each and cross references. A new 
equity digest was greatly needed, and we 
trust this work will be rapidly completed. 
In the mean time we are glad to get the first 
volume. 

THE FEDERAL REPORTER.Vol. 16. June— 


July, 1883. Robert Desty, Editor. St. 

Paul: West Publishing Co. 1883. 

There is no series of reports which comes- 
out more quickly than this, but since the sub 
scription price is by the year, each new vol- 
ume is received without any feeling of dis- 
comfort. The reports are furnished in week’ 
ly parts, and the issues of every two or three 
months make up a volume. 

This volume 16 contains five cases from 
New Jersey, including Frelinghuysen, Re- 
ceiver, v. Baldwin, and Hoboken v. Penn. 
R. R. Co., which relates to the rights of the 
public in the water front at the ends of dedi- 
cated streets. There is also a report of the 
*‘Driven Well Cases” Towa, 
where it was held that Green’s patent and 
the re issues are void. 


decided in 


A TREATISE ON THE PLEDGES INCLUDING 
COLLATERAL SECURITIES, by Leonard A. 
Jones, Author of Treatises on ‘*Mortgages 
of Real Property,” Railroad Securities” and 
‘**Chattel Mortgages ” Boston: Houghton, 
Mifflin & Co., 1883, pp. xxxiii—601. $6.50. 
This book was received too late for critical 
examination in this number. 

New Jersey Equity Reports. Volume 

37. Stewart io. PartI. Trenton: W. 

S. Sharp & Company, Printers. 





Pump Court says: ‘‘Mr. Jesse Herbert 
is supposed to be the shortest barrister in 
England. ‘‘ Mr. Herbert,” a judge once 
said to him severely, “ it is customary for 
counsel to stand when they are addressing 
the Court.” ‘‘I am standing up, my Lord,” 
was the plaintive answer. ‘“‘ Eh, what?” 
said his Lordship, ‘‘ I beg your pardon, I’m 


sure. Go on, please.’ 





